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l. IDENTITY OF THE ANSWERING PARTY

Respondent M.U.F.G. Union Bank, N.A. (“Union Bank”)
(formerly known as Union Bank, N.A.) answers in ogpition to Centrum
Financial Services, Inc.’s (“Centrum”) Petition foReview (the
“Petition”).

Il. STATEMENT OF THE CASE

A. Overview

Centrum has abandoned every argument it previouslye to the
Superior Court and the Court of Appeals. InstetsdPetition raises a
legal argument that Centrum has not previouslyresget any point in
this litigation: because the Deed of Trust ActBTA”) notice provision,
RCW 61.24.040, states that the holder of a convaydras the right to
receive notice of a trustee’s sale under RCW 6Q40{1)(b)(iii), this
supposedly gives the conveyance holder a rightute the default that
triggered foreclosure, even though the conveyamtgeh is_not included
within the enumerated categories of persons thedgxs the right to cure a
default under the DTA’s cure provision, RCW 61.200 Centrum
conflates the right taotice with the right tocure. Nowhere in the notice
statute, RCW 61.24.040, does the Legislature expanithe limited set of
parties to whom the Legislature granted cure righlRCW 61.24.090(1).

Indeed, under the notice statute, notice of foraaie is to be provided to a



huge universe of persons—everyone from renters (RCW
61.24.040(1)(b)(iii))) and other occupants (RCW @1020(1)(b)(vi)) to
any person who has merely requested notice (RCR24610(1)(d)).

The Legislature spoke wisely in setting out, in RGW24.090(1),
the five categories of persons entitled to cureo mlle of statutory
interpretation gives the Court a path to erase R&M24.090(1)’s clear
language. No rule of statutory interpretation gitke Court a path to
rewrite RCW 61.24.040 to transform it fromnatice provision into a
grant of the right to cure.

The Court of Appeals’ decision clearly and compeily
articulates the applicable law. Centrum’s Petifimndiscretionary review
should be denied because its argument lacks raeditbecause the sole
basis for its petition is a new argument nevergmésd to the trial court or
the Court of Appeals.

Nowhere in RCW 61.24.040—or anywhere else in the DTA—does
the Legislature state that the receipt of noticegued for a renter, the

holder of a conveyance, or anyone who requests nbwiges the right to

! This case is singularly inappropriate for SupreBuairt review for the
additional reason that the sole “cure” that woudstdrnbeen available, even
for persons entitled under RCW 61.24.090(1), wasptete payoff of the
entire loan amount, because Centrum’s acquisitfidhereal estate from
Union Bank’s borrower indisputably triggered theeehin-sale clause. Pet.
App’x A at 3, 7; Respondent’s Appendix at 2, 14.



reinstate or cure a defaulted loan. In short,Lthgislature appropriately
extended the right to notice to a very broad groupotentially interested
people, while limiting the right to cure to the dicategories of person
enumerated in RCW 61.24.090(1). There is simplyimmnsistency
between RCW 61.24.090(1) and RCW 61.24.040(1). ddre premise
for Centrum’s Petition is thus incorrect, and igtiffon should be denied.

B. Restatement of the Relevant Material Undisputed Fds

As confirmed by the Court of Appeals in its Decemb8, 2017
decision (the “Decision”) and by Centrum in itsiBeh, the material facts
are not in dispute. The Petition’s Statement aft§;ahowever, omits a
number of key material facts cited in the Decisiamgluding: (1) by
January 10, 2011, Prium Development Company LLCritR"), the
borrower and grantor of the first-position deedtrfst held by Union
Bank, was in default under its promissory note Witiion Bank because
it had not been current on its loan payments sibeeember 2009 and its
real property taxes for 2009, 2010, 2011; (2) Gent—which is a former
junior lienholder that foreclosed on its deed aistrand took title to the
property by Trustee’s Deed on January 21, 2011—neasr a party to the
defaulted promissory note between Prium and UniankBand assumed
no liability under it; (3) Union Bank's first-posiin deed of trust

contained a “Due On Sale” provision that states ifithe property is sold



without Union Bank’s written consent, then UnionnBahas the right to
“declare immediately due and payable all sums secby this Deed of
Trust”; (4) Prium did not provide notice to Unioraik of Centrum’s non-
judicial foreclosure on the property and did natks&nion Bank’s written

consent when Centrum foreclosed on its secondiposieed of trust and
took title to the property; (5) Union Bank had tight to demand payment
for the full amount due on the promissory note; &by after Centrum

acquired title to the property, it collected $6@MGn rent derived from
the property that belonged to Union Bank, but reflt® turn the rent over
to Union Bank unless it agreed to let Centrum reiles and assume
Prium’s defaulted loan. These are but a few of kbg material facts
missing in the Petition’s Statement of Facts. Bher than repeat all of
the material undisputed facts here, Union Bank tddpe factual

recitation provided by the Court of Appeals in @ecision at pages 2
through 9.

C. Relevant Procedural History

On January 24, 2014, Union Bank filed a Motion feartial
Summary Judgment asking the Superior Court to tiefsca matter of law,
Centrum’s claim that it has the right to cure amthstate Union Bank’s
defaulted first-position loan. CP 289-300. Théyargument Centrum

raised in response at that time was that it shbaldonsidered a “grantor”



under RCW 61.24.090 because it was supposedly@éssor”’ to Prium

(the grantor) since Centrum took title to the propé&rom Prium when it

foreclosed on its second-position lien. On Felyr@dr, 2014, the Superior
Court granted Union Bank’s motion, holding that @em did not have

the right to cure and reinstate the defaulted loader RCW 61.24.090.
CP 71-75.

Centrum appealed this order. In its briefing to @wrt of Appeals,
Centrum reasserted its original argument that @ukh be considered a
“grantor” under RCW 61.24.090 because it is supglysa “successor” to
Prium and therefore fits within the five specifiategories of individuals
or entities that may cure and reinstate a defaulbesh. Centrum’s
briefing to the Court of Appeals also raised thnesv arguments that it
had not raised with the Superior Court: (1) thantum had an
“encumbrance of record” because it held title te @iroperty; (2) that
Centrum held an alleged equitable subordinate lsend (3) that RCW
61.24.090’s list of individuals and entities shoblelaugmented to include
those who have “public policy” reasons to cure fadked loan.

In its Decision, the Court of Appeals correctly imffed the
Superior Court’s order. In doing so, the CouriApipeals confirmed that
“[ulnder the plain and unambiguous language of R&W24.090(1), only

the borrower, grantor, guarantor, any beneficiargar a subordinate deed



of trust, or any person having a subordinate lieeracumbrance has the
right to cure a default under a deed of trust, ahtioue a nonjudicial
foreclosure sale, and reinstate the deed of tmdttle obligation.” Pet.
App’x A at 12.

The Court of Appeals then determined that Centrudnnadt fall
within the definition of any party entitled to cuee default on Union
Bank’s promissory note with Prium. Because Centwas not a party to
that note, it was not a borrower or guarantor.at 12. Centrum conceded
before the Court of Appeals that after foreclosamgits junior lien, it was
not a beneficiary under a subordinate deed of.tricst Centrum waived
the right to argue it had an encumbrance of recorain equitable lien by
raising these arguments for the first time on appel. at 12 n.6?
Similarly, Centrum waived its argument about uséhefterm “successor”
in a lease with the State, which it raised for tingt time on reply. Id.
(citing Kofmehl v. Baseline Lake, LI.C77 Wn.2d 584, 594, 305 P.3d 230
(2013); Cowiche Canyon Conservancy v. Bosl&$8 Wn.2d 801, 809,

828 P.2d 549 (1992).

% In its Response to Appellant’s Opening Brief, UniBank nonetheless
explained why these waived arguments are meritl&esp. App’x at 18—
22.

% Union Bank’s counsel also addressed this waivedraent during oral
argument, explaining that the use of the term “sasor” as a landlord in a
lease is irrelevant to the issue Centrum raisedppeal, which is whether



The Court of Appeals next rejected Centrum’s cogriment that
it was a successor to the Union Bank deed of gugtrantor” under RCW
61.25.005(7), because Centrum did not assume Fiaobligations under
the note.ld. at 13. Centrum was not obligated to pay Priutelsts under
the promissory note, did not execute a deed of tausecure that loan, and
did not assume any liability for Prium’s obligatgto Union Bank.ld. at
14. Thus, it was not a successor to the granttimeofirst-position deed of
trust held by Union Bankld.

Finally, the Court of Appeals declined Centrum’'vitation to
rewrite the DTA by allowing, on public policy grods, a person with a
financial interest in real property the right taea default and discontinue
a foreclosure sale because “[p]ublic policy argutsere best left to the
legislature, not the courtstd. at 14-15 (citinddoe v. Wash. State Patrol
185 Wn.2d 363, 384, 374 P.3d 63 (2016)).

. ARGUMENT

The Court of Appeals correctly held that RCW 61084(1) does
not allow Centrum to cure the default in Prium’'ssdeof trust because
Centrum was not a “borrower, grantor, any guaranaoy beneficiary

under a subordinate deed of trust, or any persgimf@pa subordinate lien

it was a “successor” to Prium under Union Bank’empissory note and
deed of trust. Centrum was never a party to tli@uited promissory note
and deed of trust and assumed no liability undéeedocument.



or encumbrance of record on the trust propertynyr gart thereof.” The
Legislature did not include Centrum within the lcdt parties entitled to
cure a default under RCW 61.24.090(1). Centrumonger challenges
this reality; instead, it now argues, for the fitshe in its Petition, that
because it is entitled to receive notice of a &e'st sale under RCW
61.24.040(1)(b)(iii) as the holder of a conveyameorded subsequent to
Union Bank’s deed of trust, the form of notice IrCW 61.24.040
allegedly states that it has the right to cure smdstate a defaulted loan
and that this form of notice should be “harmonizedith the cure
provisions in RCW 61.24.090. The problem for Cemtls new argument,
however, is that the Court of Appeals’ decisiorcagmsistent with RCW
61.24.040 and RCW 61.24.090, which both excludett@enfrom the list
of parties entitled to cure a default. There ishimy inconsistent to
“harmonize” between the two provisions or the Decidelow. Pet. at 6.

A. Centrum Abandons All of the Arguments It Raised Eatier
Before the Superior Court and Court of Appeals.

As an initial matter, Centrum’s Petition does naset—and
therefore abandons—all of the arguments it raisefbrb the Superior
Court and the Court of Appeals. This includes @Gents original
argument that it is a “grantor” within the scope REW 61.24.090(1),

because it is allegedly Prium’s “successor” unther deed of trust.See



Pet. App'x B at 13-17. Likewise, Centrum’'s Petiti@bandons its
arguments that it has an encumbrance of recordqartable lien—
arguments which the Court of Appeals deemed wabeamhuse Centrum
only raised them for the first time on appedd. at 18-20. The same
holds true for Centrum’s previous public policy amgent that would have
written a sixth category into the list set forthRCW 61.24.090—a public
policy argument that the Court of Appeals rightyected because RCW
61.24.090’s language is plain and unambiguous &rsdnot the province
of the courts to rewrite what the Legislature haaoted. Pet. App’x A at
14-15.

Because Centrum’s Petition does not raise anyeasettarguments,
they have been waivedsee Garth Parberry Equip. Repairs, Inc. v. James
101 Wn.2d 220, 225 n.2, 676 P.2d 470 (1984) (fgitm raise issues in a
petition for review results in waiver)see also Clark Cty. v. W.
Washington Growth Mgmt. Hearings Review.,Bb77 Wn.2d 136, 145,
298 P.3d 704 (2013) (“[A]n appellant is deemeddwéhwaived any issues
that are not raised as assignments of error angedrgy brief.”) (citing
State v. Simsl71 Wn.2d 436, 256 P.3d 285 (2011)). Even weie ot
the case, such waived argument should nonethekesgjécted for the
reasons set forth in the Decision and Union BanRsesponse to

Appellant’s Opening Brief. Resp. App’x at 11-22.



B. Centrum’s New Argument About Notice Requirements
Misreads RCW 61.24.040(1)(f).

In lieu of the arguments it previously raised, ahds now
abandoned, Centrum in its Petition argdesthe first time, that the Court
of Appeals’ interpretation of RCW 61.24.090 cortBiovith the notice
requirements of RCW 61.24.040(1)(f), and that the provisions must be
“harmonize[d]” to “give effect to the legislatureistent.” Pet. at 6.
Specifically, Centrum contends that “notice requiemts to be sent in
accordance with RCW 61.24.040(1)(f) specificallyclude a section
advising the recipients that they have a right to reinstate. Centrum
Financial is one such required recipientd. (emphasis added). Centrum
blatantly misstates the plain language of RCW 604%(1)(f), which
doesnot provide the long list of notice “recipients” withe right to cure
the defaulted loan. In fact, RCW 61.24.040(1)équires the foreclosing
lienholder (in the relevant instance, Union Bank) derve interested
parties with a notice of trustee’s sale statingt thialy “the Borrower,
Grantor, any Guarantor, or the holder of any recorded junior lien or
encumbrance” has the right to cure a defaulid. The list of parties in

this provision is entirely consistent with that detrth in in RCW

-10-



61.24.090(1). The list of parties entitled to receive noticdds broader,
including not only holders of a conveyance recordier the deed of trust
(like Centrum), but also the property’s renterfieotoccupants, plaintiffs
in foreclosure proceedings, and absolutelyy*person who has recorded
arequest for notice.” RCW 61.24.040(1)(b—e) (emphasis added).
Centrum’s Petition misquotes the DTA, which doe$ pvide
this long list of notified parties with the rigtd teinstate a default. Pet. at
6. To the contrary, “the holder of any conveyante’entitled only to
notice of an impending sale—not the right to cu@omparePet. at 7,
with RCW 61.24.040(1)(b)(iii). If Centrum’s argumenémg correct, then
anyone in the world could obtain the right to camaply by recording a
request for notice. RCW 61.24.040(1)(d). Thermplanguage of RCW
61.24.040(1)(f) confirms thainly the parties listed in RCW 61.24.090(1)
have the right to reinstate a delinquent loan. Twoart of Appeals’
decision is entirely consistent with these provisioso there is no need for
this Court to “harmonize” the Court’s interpretatiof the DTA. “If the

statute is unambiguous after a review of the phaganing, the court’s

* As the Court of Appeals correctly determined, @emt was not the
holder of a recorded lien after foreclosing on Rr&ijunior lien. Pet.
App'x at 12. Likewise, Centrum was not the borrowgrantor, or
guarantor of Union Bank’s senior deed of trust.

-11-



inquiry is at an end.”Lake v. Woodcreek Homeowners As$69 Wn.2d
516, 526, 243 P.3d 1283 (2010).

Even if Centrum had not misinterpreted these pronsgs the Court
should also reject the Petition because Centrunmalidaise this argument
below. Pet. App’x at B—-C. Centrum may not raisevnssues for the first
time in this appeal. RAP 2.5(a) (“The appellatairtamay refuse to
review any claim of error which was not raised Ire ttrial court.”);
UNIFUND, CCR, LLC v. Elyse195 Wn. App. 110, 118, 382 P.3d 1090
(2016) (“Although RAP 2.5(a) and RALJ 2.2(d) aregded permissively
that the court ‘may refuse to review,’ it is theeaxception when an
appellate court will entertain a new legal thedmgttthe opposing party
and the trial court did not have an opportunityfully explore.”); Kut
Suen Lui v. Essex Ins. €Cd.85 Wn.2d 703, 719, 375 P.3d 596 (2016)
(recognizing the “general rule that appellate cowrill not consider issues
raised for the first time on appeal.”).

C. Centrum’s Policy Argument Is Unpersuasive and Reseed for
the Legislature.

The Court should reject the new policy argumenttfCem raises
for the first time in Petition, just as the CouftAppeals rejected the now-
abandoned policy argument Centrum raised belowt. A#p’'x A at 8.

There is no support for Centrum’s hyperbolic angdupported argument

-12-



that the decision below would have a “chilling effeon the market for
junior liens. As recognized by the Supreme CotiNl@arth Carolina, even
when a junior lender is left unsecured, “the subv@i@ lienholder is not
left without recourse, because it has an adequatmgto compensate for
this risk by charging a higher interest rate on tiebt.” In re Vogler
Realty, Inc, 365 N.C. 389, 398, 722 S.E.2d 459 (2012) (if]incumbent
upon a subordinate lienholder to contemplate tk& associated with
subordinating its right to payment to that of an@gpriority lienholder.”).
The Court should also reject Centrum’s ironic claivat it is pursuing the
best interest of “every consumer in the state osNifagton.” Pet. at 9. As
a hard-money lender whose loans “typically havenkdee six months of
less,” Centrum already charges interest rates fghen than other
commercial lenders. Pet. App’x A at 5.

The Court of Appeals correctly rejected Centrumtterapt to
benefit from Prium’s rights as a borrower under tBdA, while
simultaneously attempting to avoid the responsiediand liabilities of a
borrower under Prium’s deed of trust. As explaifmdthe Court of
Appeals, Union Bank’s senior deed of trust providetthe bargained-for
right to demand immediate repayment in full upog aanconsensual sale
of the property. Pet. App’x A at 8pe alsdResp. App’x at 4 (citing Sub.

153 at 1 8-9). Granting the Petition would aljanior lenders to escape

-13-



the “certainty and security” acquired by a senamder, a result entirely
inconsistent with Centrum’s public policy argumentBet. at 8. Rather
than provide stability to “lenders and consumePRgt. at 8, granting the
Petition would actually provide borrowers a roadniap avoiding their

obligations under a deed of trust. Borrowers Fkeam could grant junior
liens to affiliated entities, foreclose on the pmiiens, and then avoid all
contractual obligations under senior deeds of trusinders relying on the
certainty and predictability of their senior pasits would lose every
benefit to their bargain.

Finally, there is nothing in the Decision that emages “lender
misconduct and allows inflated interest and peneliigrge calculations.”
Pet. at 5. The Court of Appeals recognized theplanambiguous, and
reasonable interpretation of RCW 61.24.090(1), Wiapplies consistently
to all lienholders who foreclose on a lien, regasdl of interest or penalty
charges. The statute already provides ample insaragainst Centrum’s
fears, because it awards onlyragdsonable trustee’s fee, together with the
trustee’sreasonable attorney’s fees.” RCW 61.24.090 (emphasis added).
Moreover, as Union Bank explained in its brief he tCourt of Appeals,
the record confirms that Centrum’s years of inteniee with Union
Bank’s right of foreclosure was a direct cause ha# expenses in this

case—expenses that Union Bank cannot recoup adgaergtum because

-14-



Centrum is not a party to Union Bank’s deed ofttrspromissory note.
In addition, as Union Bank noted in its briefingttee Court of Appeals,
Centrum illegally enriched itself at Union Bank’spense by collecting
and keeping $600,000 in rent from the property thelbnged to Union
Bank. SeePet. App’x A at 6; Resp. App’x at 20. Centrumi tnion
Bank, is the wrongdoer in this case, and publiccgaloes not favor this
Court rewriting the DTA to create a new exceptitattwould benefit
Centrum.

V. CONCLUSION

For these reasons set forth herein, Union Bank ea&ply
requests that the Court deny Centrum’s Petitiometoew the Court of
Appeals’ Decision.

Respectfully submitted this 16th day of Februafi&

DLA PIPER LLP (US)

s/ Stellman Keehnel

Stellman Keehnel, WSBA No. 9309
Andrew R. Escobar, WSBA No. 42793

Attorneys for Respondent M.U.F.Gnion
Bank, N.A.
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l. INTRODUCTION

M.U.F.G. Union Bank, N.A.’s (“Union Bank”)predecessor-in-
interest Frontier Bank and Centrum Financial Sewjidnc. (“Centrum”)
both separately loaned money to Prium Developmemnggany, LLC
(“Prium”).  Both loans were secured by the samel rpeoperty
(“Property”). Union Bank’s loan was secured byiratfposition deed of
trust on the Property. Centrum’s loan was secibsed second-position
deed of trust on the Property. Prium defaultedCemtrum’s loan first.
Centrum responded by foreclosing on the Propertyrsgg both loans.
When Centrum took title to the Property followiraydclosure, it triggered
Union Bank’s contractual right to immediately reaeirepayment of the
full amount of its loan. Centrum refused to pag tull amount of Union
Bank’s loan and made every effort to prevent UrBamk from recovering
what it was owed from the Property, despite thé¢ fiaat Union Bank had
the first-position deed of trust and despite the that the change of title
owner indisputably caused Union Bank’s loan to menediately due in
full.

When Union Bank began to foreclose on the Propertsecover
what it was owed, Centrum filed the instant laws@entrum’s lawsuit is

based on Centrum’s erroneous contention that itthadight to reinstate

! Defendant M.U.F.G. Union Bank, N.A. was formerlyokvn as Union Bank, N.A.



and assume Prium’s loan from Union Bank under RCW24090.
Centrum is wrong. RCW 61.24.090 enumerates thegoaks of
people/entitles that have the right to reinstali@aa. Centrum does not fit
into any of these categories. Centrum’s creatrgeirments for why it fits
into one of the categories are contradicted byr@dea¢hority.

Equally important is the practical consideratioratttCentrum
ignores: Even if Centrum had possessed the legfal to cure Prium’s
default in not making timely periodic payments onidsh Bank’s loan, the
sole mode of curing the overarching default onpagting the loan in full
upon transfer of title would be to pay the loarfuil! Thus, ultimately,
even if Centrum had the right to cure, the cure ldkmecessarily have
been full payment of the total loan amount—resgltmno loan remaining
from Union Bank.

Centrum also criticizes Union Bank because therrats’ fees
Union Bank incurred defending itself in this littgan increased the total
amount owed to Union Bank under the note securmgrPs loan, so that
when Union Bank was finally able to foreclose oa Broperty to collect
what it was owed, there was a deficiency and Centreceived no
proceeds from the sale of the Property. Centruantdcbave avoided this

additional cost by allowing Union Bank to foreclase the Property or by



paying Union Bank what it was owed, instead of dmag Union Bank
through years of litigation.

The trial court properly held that Centrum was eaotitled to
reinstate the Prium loan and properly granted sumiondgment in Union
Bank’s favor. That ruling should be affirmed.

. STATEMENT OF THE CASE
A. Union Bank’s First—Position Deed of Trust

On October 6, 2004, Prium signed a promissory nade payable
to Frontier Bank in the original principal amourft 1,875,000.00 (the
“Note”). CP 302 at § 2, CP 305. The Note is sedury a first-position
deed of trust (“Deed of Trust”) and an assignmdnteats (“Assignment
of Rents”), both against the Property. CP 302f&3,14, and CP 309-19.
Union Bank is the successor-in-interest to the FB$Ceceiver of Frontier
Bank. CP 302 at 5. As such, Union Bank wasyassi the Note and
Assignment of Rents and was the beneficiary unteeDieed of Trustld.

B. Centrum Obtained a Second Lien Deed of Trust, then
Foreclosed on the Property

Centrum made a loan to Prium secured by a secenddeed of
trust (the “Centrum Deed of Trust”), which was netmx on December 8,
2006. CP 923 at 14.4. As is the case whenelamrder agrees to have its

loan secured by a second lien deed of trust, Centvas aware that upon



default, Union Bank’s loan would be paid first, a@&ntrum would
receive only whatever equity remained in the Prigper

After Prium defaulted on its loan with Centrum, @am
foreclosed on the Property. CP 923 at § 4.5. @sx#he Centrum Deed
of Trust was subordinate to Union Bank’s, Centrusokt title to the
Propertysubject to Union Bank’s Deed of Trust and Assignment of Rents
Id.

C. Centrum Refused to Pay the Amount Due on the Note,

then Filed This Lawsuit to Stop Union Bank’s
Foreclosure

Prium subsequently failed to make payments on UrBank’s
loan. Prium defaulted on its monthly payment taddrBank on January
10, 2011. Sub. 153 at ¥8And Prium also failed to pay the Note in full
when the Property was transferred without the pmiotten consent of the
beneficiary under the Deed of Trust. Sub. 153 &t fAfter Centrum took
title to the Property, it refused to pay the Natdull. Sub. 153 at T 9.

Union Bank asked Centrum to pay the amount oweduder the
Note (i.e., the full remaining loan balance), amdvided a calculation of
interest charges, but Centrum steadfastly refusegay. CP 302-03 at

1 8. Accordingly, Union Bank, which had a firstgitcon lien on the

2 Union Bank has designated additional documentsetadded to the clerk’s papers but
has not yet received CP numbers for those documéltiese documents are referred to
by Sub number.



Property, exercised its right to have the Propedigl to satisfy the debt
owed. On August 14, 2012, Hacker & Willig—the Pedpy’s trustee
appointed by Union Bank—issued a notice of foramlesand a notice of
trustee’s sale, setting the date of the trustesdts for November 16, 2012.
CP 1115 at 1 24. On November 2, 2012, two weekmdéhe sale was to
occur, Centrum filed this lawsuit seeking to enjtme trustee’s sale and
seeking an order to force Union Bank to allow Qemirto reinstate
Prium’s loan. CP 1106-20. Union Bank voluntargcontinued the
trustee’s sale so that the issues presented byitthation did not have to
be litigated on the condensed schedule associatéd avpreliminary
injunction motion.
D. Centrum Aggressively Litigated Its Claims, Refusingo
Allow Union Bank to Collect What It Was Owed Until

Union Bank Obtained a Court Order Authorizing It to
Foreclose Without Centrum'’s Interference

When Centrum acquired title to the Property, it degollecting
rents derived from the Property. CP 302 at { 7lthogh Centrum
acknowledged that this rent belonged to Union Bamhkder the
Assignment of Rents, Centrum refused to turn thesrever to Union
Bank unless Union Bank would agree to allow Centtonmassume the
loan. Id. Union Bank did not want a lending relationshiphwCentrum,

so it declined Centrum’s requests to reinstalie.



When it became clear that Centrum was not willing ke
reasonable, Union Bank filed a Motion to Appoints@dial Receiver.
CP 874-82. The Superior Court granted Union Banidson on June 27,
2013, appointing a custodial receiver for the Priyp® collect rent and
turn it over to Union Bank. CP 809-24. The reeeifound that Centrum
had allowed the Property to fall into disrepair ahe Property’s sole
tenant—the Washington Department of Social and tHe&8ervices
(“DSHS”)—was unwilling to renew its lease unlesstam improvements
to the Property were made. CP 679-80 at | 6. réteiver successfully
negotiated a new lease with DSHS and made the s@gesnprovements
to the Property. CP 679-80 at 11 5-6. The Sup€aart approved this
lease, over Centrum’s objections, on October 1832@CP 626—71.

When the custodial receiver demanded Centrum tuen the rent
it had been improperly collecting for almost a yaad a half, Centrum
refused. Centrum confessed that it had depoditedent into its general
account and spent all of it on Centrum’s gener@rajons. Sub. 115 at
Ex. D at 20:17-23:7. To date, Centrum has refasedrn over the almost
$600,000 in rent that it wrongfully collected frahre Property.

With the receiver properly managing and maintairthmg Property,
and with the DSHS lease secured, the Property iabyfin a position to

be sold. Union Bank asked the Superior Court th@aize the receiver to



sell the Property, which would have ensured thatRloperty was sold for
the maximum price possible. CP 427-36. But Cemtragain the
obstructionist, steadfastly refused to allow theereer to be given this
power and demanded that its claim of reinstaterhenadjudicated first.
CP 339-47.

Accordingly, Union Bank filed a Motion for Partiddummary
Judgment, asking the Superior Court to reject, amadter of law,
Centrum’s claim that it has the right to reinstabeion Bank’s loan to
Prium. CP 289-300. On February 21, 2014, the iSup€ourt agreed
with Union Bank that Centrum does not have thetrighreinstate the
Prium loan and dismissed Centrum’'s fifth cause aoftioa—
“Determination of Reasonable and Necessary Expettssé&zinstate the
Loan, Pursuant to RCW 61.24.090(2)"—which was pssai on
Centrum’s incorrect assertion that it was entittedreinstate the Prium
loan. CP 71-75. The Superior Court also dismigseatrum’s first two
causes of action (to enjoin trustee’s sale and declaration that
nonjudicial foreclosure is invalid). Id. That is the order Centrum
challenges in this appeal.

Centrum’'s other two causes of action (for negligent
misrepresentation and violation of the Consumerndetmn Act) were

neither discussed in the motion nor adjudicatethkySuperior Court.



Finally, the Motion for Partial Summary Judgmerkeabthat if the
Court found that Centrum did not have the rightémstate the loan, the
Court give the receiver the authority to sell threderty. CP 289. Ever
the obstructionist, Centrum opposed this requésd, ttme insisting that
there was not good cause to authorize the receéwveell the Property
because Union Bank could collect what it was owedugh foreclosure.
The Superior Court sternly warned Centrum that bee&entrum did not
have the right to reinstate the Prium loan, it $thowt interfere with the
foreclosure, but the Superior Court felt compelledleny Union Bank’s
request to authorize the receiver to sell the Rtgpe

E. Union Bank Foreclosed, with the Court’s Express

Authorization, but Centrum Continued Obstructing

Union Bank’s Ability to Collect What It Was Owed by
Filing a Lis Pendens

Because Centrum had blocked the more efficienierobtia sale by
the receiver, Union Bank moved forward with nongiali foreclosure,

holding a trustee’s sale on August 22, 2014. Nlé& was willing to bid

% Centrum filed a notice of appeal from the parsialnmary judgment order, despite the
fact that the order is plainly interlocutory beoauwo claims remained unadjudicated.
This Court recognized that the partial summary jndgt order is interlocutory and, on
April 2, 2014, sent a letter to the parties settingnotion to determine appealability,
asking the parties to be prepared to argue botiitfnand whether discretionary review
should be accepted, stating: “[I]t does not apgkarorder is appealable as a matter of
right.” Sub. 121 at Ex C. At the hearing, Centruangued that the partial summary
judgment order should be considered a final oréeabse Centrum no longer intended to
pursue its two remaining claims. Sub. 121 at fThis Court did not find Centrum’s
assurances to be sufficient and advised Centrutrtlibatwo remaining causes of action
precluded finality and appealabilityld. The Court continued the hearing to allow
Centrum to dismiss its remaining claims and obgafinal judgment. Sub. 121 at Ex. D.
Centrum opted not to dismiss its remaining claims.



the full amount due to Union Bank. Thus, Union Bathe highest bidder,
bidding fair market value, took title to the Prageleaving a deficiency
of approximately $140,000.00.

On November 24, 2014, Centrum, ever the obstrustiofiled a
Notice of Lis Pendens to block Union Bank from isgjlthe Property. CP
31-35.

On May 4, 2016, Union Bank filed a Motion for Suiuy
Judgment on Plaintiff's Remaining Claims and to €drNotice of Lis
Pendens. Sub. 152. Centrum agreed that its reamgashaims should be
dismissed but vigorously fought for the lis pendemsemain. Sub. 158.
The Superior Court determined that because it Hexhdy found that
Centrum did not have the right to reinstate theirloan, and because
Centrum had no other argument for why title shobk clouded, if
Centrum wanted the lis pendens to remain, it wdade to post a bond.
Centrum elected not to post a bond, and on Jurg085, the Superior
Court entered an order dismissing Centrum’s remginclaims and
cancelling the lis pendens. Sub. 160.

F. Union Bank Voluntarily Dismissed Its Counterclaims

After Learning Centrum Likely Would Not Have the
Funds to Pay

Union Bank had expected that once the Superior tGmiermined

Centrum had no right to reinstate the Prium loaent@im would turn



over the almost $600,000 in rent that it impropestltlected from the
Property. Centrum did not. Thus, on May 13, 201dion Bank filed a

Motion to Amend Counterclaims, seeking to add cerataims for

conversion and injunctive relief in order to recottge rent Centrum had
improperly taken. Sub. 114. The Superior Couantgd that motion on
May 27, 2014. Sub. 132.

After investigating Centrum’s financial position,nidn Bank
determined that it did not make economic sens@eod attorneys’ fees to
litigate its counterclaims, because it would likbl unable to collect from
Centrum the $600,000 of rent that it had misappatgd and spent.
Union Bank waited for more than a year after addisgcounterclaims,
hoping Centrum’s financial situation would improws the economy
improved. After the lis pendens was cancelled @adtrum’s claims had
all been dismissed, on July 25, 2016, Union Bardkmnarily dismissed its
counterclaims. CP 1-3.

After all claims had been dismissed, Centrum fitesdnotice of
appeal, challenging only the February 21, 2014 rordelding that
Centrum did not have the right to reinstate UnianBs loan to Prium.

That order should be affirmed.
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. ARGUMENT

When the Legislature enacted RCW 61.24.090, ittgchthe right
to reinstate a loan to five categories of individuar entities: “the
borrower, grantor, any guarantor, any beneficianglar a subordinate
deed of trust, or any person having a subordinatedr encumbrance of
record on the trust property or any part there@€ntrum does not fit into
any of these categories. No other statute, cant@ccommon law
principle gave Centrum the right to reinstate Prailoan.

Centrum’s appeal is rooted in its contention thathe owner of
the property securing Union Bank’s loan to Priunen@€um should have
the right to reinstate that loan. But the Legislatchose not to include the
owner of the property securing the loan among tlaegories of
individuals and entities that have the right tonstate a loan. Centrum
therefore tries to characterize itself as the gnamtsuccessor, because a
grantor’s successor has the right to reinstate utide RCW 61.24.090
categories. As the Superior Court correctly h&@ntrum is not the
grantor’s successor. Centrum’s additional argument appeal were not
raised in the Superior Court and thus should natdrmesidered. But even
if this Court chooses to consider them, it willdithat each of Centrum’s
new arguments lacks merit. Centrum simply did have the right to

reinstate Union Bank’s loan to Prium.
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A. Centrum Is Not the Grantor’'s Successor

In an attempt to shoehorn itself into one of theefiRCW
61.24.090 categories, Centrum argues that it shieldconsidered a
“grantor” because the statutory definition of “gi@ri includes the
grantor’s successor. RCW 61.24.005(7). Centrunsinsply not the
grantor’s successor. The Deed of Trust defines‘@rantor” as Prium.
CP 310. Centrum argues that it is Prium’s sucedsscause it later took
title to the property securing Union Bank’s loanRdaum. But merely
being the owner of property that was once owneéiiyym does not make
Centrum Prium’s legal successor. If it did, theverg subsequent
purchaser of a property would be considered a lsgatessor of the
grantor, encumbering each subsequent purchaser with the legal
obligations of the grantor, which is the legal burden of a successor.

A “subsequent owner” is simply not the same as wc¢sssor.”
The few on-point precedents cogently identify thiéedences. A legal
successor must be personally liable for the gréntdligations in order to
be entitled to the benefits of being a grantorhsas having the ability to
reinstate a loanSee Barnhart v. Fidelity Nat. Title Ins. C&No. 13-CV-
0090-TOR, 2013 WL 5739023, *2 (E.D. Wash. Oct. 2@13) (“only a
successor inliability can qualify as a ‘grantor under the DTA

[Washington’s Deed of Trust Act]”) (emphasis in ginal); Ramirez-
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Melgoza v. Countrywide Home Loan Servicing NB. CV-10-0049-LRS,
2010 WL 4641948, *6 (E.D. Wash. Nov. 8, 2010).

In Ramirez-Melgoza the District Court squarely rejected
Centrum’s argument that being a subsequent propevher is sufficient
to qualify as the legal successor of the grantbr.Ramirez-Melgozaa
lender foreclosed on property securing a deed wit tafter the buyer
defaulted. 2010 WL 4641948 at *1. The family thpmtrchased the
property after it had been granted as a securitggdender, but before the
foreclosure, argued that they had the right tostete the loan under the
Deed of Trust Act because they were purported ‘ssmars” to the
borrowers/grantor.ld. at *3. The District Court disagreed, holdingttha
“the definition of ‘successor’ under RCW 61.24.08)8(s limited to the
successor in liability on the loan because a ddeiust is executed to
serve as security for the performance of the boersnaobligations under
the loan.” Id. at *6. The court properly reasoned that “[i]t wia be
illogical to extend the definition of ‘successo@ & party which had no
liability on the underlying obligation.’ld.

A party that merely purchases property securingam lis not a

successor to the grantor. While the fact of _theperty being security for

* The definitions in RCW 61.24.005 were amendedr &@mirez-Melgozevas decided.
The definition of “grantor” has not changed, butaw appears at subsection (7), whereas
it was at subsection (6) whé&amirez-Melgozavas decided.

-13-



a loan does not get erased through a sale, a bogsrnot assume all the
terms of a loan secured by the property unless bwhbuyer and the

lender agree to assumption of the loan by the buy@r example, very

often a loan includes personal liability for thdigation (as opposed to a
non-recourse loan). Buying a property does nabraatically subject the

buyer to such loan terms. Similarly, sale of aperty does not require a
lender to extend the same loan terms to a new pragardless of whether
the property is security for the loan.

Here, for its own business reasons, the lender ofurBank)
refused to enter into a lending relationship wign@um. And the buyer
(Centrum) did not undertake the defaulted loan’digabions, which
included immediate payment of the full loan balatiwg was in excess of
$2,000,000.00. Centrum is not the successor tgrdosor.

The authority Centrum relies upon does not supi®itontention
that it should be considered the grantor. Centreties primarily on
Homeowners’ Ass’n v. Hal Real Estate Inv$8 Wn. App. 330, 30 P.3d
504 (2001), which is inapposite because it analymbsat the phrase
“succeeds to” means under the Washington Condominict, RCW
64.34.900—an entirely different statute from thee®eof Trust Act at
issue in this litigation. The issue Homeowners’ Ass’rwas whether

defendants could be considered “declarants,” and tequired to provide
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purchasers with a public offering statement. Tladdminium Act has
the peculiarity of a prescribed mode for “transfef’a special declarant
right (108 Wn. App. at 343), involving recordinghile also imposing
legal duties on any person who “succeeds to angiapéeclarant right
under the declaration.ld. at 339. The Court was called upon to grapple
with whether “one whosucceeds tospecial declarant rights may do so
only by atransferevidenced by a duly executed and recorded insttife
Id. at 343. There, the “successor” question waasy, given that the
two parties executed a formal agreement by whiclhstantially all of the
beneficial interests of the special declarant sgdssed to the [defendant]
entities....” Id. at 342.

The analysis of “succeeds to” iHomeowners’ Ass’rhas no
bearing on who is a grantor's successor under teedDof Trust Act.
Certainly, nothing inHomeowners’ Ass’rsupports Centrum’s hope that
merely being the subsequent property owner qusliG@ntrum as the
grantor’s successor. The context of use of a vatmdously matters, and
it makes no sense for the “successor”’ of a graotaa deed of trust to
mean less than one who succeeds to the legal chftikee grantor—as
opposed to merely being a later owner of the ptgper

The Court of Appeals, invoking Black's Law Dictiagain

Homeowners’ Ass’nstrongly supports not divorcing obligations from
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benefits in ascertaining who qualifies as a suaessThe Black’s
definition of successor in the corporate contexxglicit: “vested with the
rights and duties of an earlier corporation.” Samy for individuals:
“Someone who succeeds to the...rights, responsdsliti.”

The additional cases Centrum relies on are similerhpposite.
None of these cases interprets the definition o€¢essor” under the Deed
of Trust Act. Although some of these cases ho#d groperty ownership
is a requirement for being a grantor’'s successamgrof them holds that
ownership alone is sufficienSee Stewart v. Beght&8 Wn.2d 870, 874—
75, 234 P.2d 484 (1951) (holding individual who diot have a property
interest was not grantor’s successor under a déenlust conveying
property with several restrictions to benefit goantand grantor’s
successorskidelity Mut. Sav. Bank v. Mar@12 Wn.2d 47, 52, 767 P.2d
1382 (1989) (holding a defendant was not a successmterest to the
judgment debtor’'s right of redemption because thlessignment of
interest” was not recorded and thus was insufficiem convey the
judgment debtor’s property intereshtessett v. Cowell194 Wash. 646,
649, 79 P.2d 337 (1938) (holding that propertyrretsbns are binding on
subsequent owners of the propertifgkewood Racquet Club, Inc. v.
Jensen 156 Wn. App. 215, 224, 232 P.3d 1147 (2010) (ingldhat a

coventee’s heirs cannot enforce a restrictive camebecause the heirs no
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longer have an ownership interest in the beneftegerty and therefore
have no justiciable interest in enforcing the carén).

Centrum is not the grantor's successor for purpasefRRCW
61.24.090(1) and .005(7); it has not assumed thatgr's liabilities and
thus does not have the grantor’s right to reinstatiefaulted loan. Had
the Legislature intended to give the right to rates a loan to any owner
of the property securing the loan, it would havea&lso expressly. It did
not. Centrum’s argument that it should have hadright as grantor to
reinstate the Prium loan must be rejected.

B. Centrum’s Additional Arguments Were Not Raised
Below and Thus Should Not Be Considered

The only argument Centrum raised in the SuperiarrQo support
its claim that it had the right to reinstate Prignban was its argument
that it should be considered the grantor's sucecelsscause it became a
later owner of the property securing Prium’s loaAs is evident from
Centrum’s Response in Opposition to Union Bank'stiBlaSummary
Judgment Motion to Authorize the Receiver to Sedhttum’s Property,
CP 135-49, Centrum did not argue that it had anmbcance of record or
an equitable lien. Nor did Centrum argue thatGoert should add a sixth
category to RCW 61.24.090’s list of individuals asttities who have the

right to reinstate a loan for “public policy” reaso
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Because Centrum did not raise these arguments péisvCourt
should not consider themSeeRAP 2.5(a) (“The appellate court may
refuse to review any claim of error which was naised in the trial
court.”); UNIFUND, CCR, LLC v. Elysel95 Wn. App. 110, 118, 382
P.3d 1090 (2016) (“Although RAP 2.5(a) and RAL2(&) are phrased
permissively that the court ‘may refuse to revieivjs the rare exception
when an appellate court will entertain a new leégabry that the opposing
party and the trial court did not have an oppotiuto fully explore.”;
declining to consider a legal theory plaintiff mdlsfor the first time on
appeal).

C. Even If the Court Considers Centrum’s New
Arguments, They Should Be Rejected as Meritless

1. Centrum Does Not Have an Encumbrance of
Record

Centrum argues that because it took title to tlepéty, it had an
encumbrance of record, which would entitle it tonséate the loan. But
having title to a property is not an encumbrancetloat property; an
encumbrance is a clouwsh title. See Robinson v. Kha89 Wn. App. 418,
422, 948 P.2d 1347 (1998) (noting that an encunderas a cloud on
title). What Centrum had was title itself, not@mcumbrance on that title.
Encumbrances include “liens, easements, and sdesfl “outstanding

mortgages, leaseholds, restrictive covenants, arsdirgy violations of a
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restrictive covenants[.]’Ensberg v. Nelsqril78 Wn. App. 879, 887, 320
P.3d 97 (2013) (citing 18 W&H. PRAC., REAL ESTATE § 14.3 (2d ed.)).

To support its argument, at page 18 of its brieEnt@um
selectively quotes from the 1990 edition of Black&w Dictionary. The
more recent edition of Black’s Law Dictionary makeslear that having
title to a property is not an encumbrance, definexgcumbrance as
follows: “A claim or liability that is attached tproperty or some other
right and that may lessen its value, such as a diemortgage;any

property right that is not an ownership interest” ENCUMBRANCE,

Black's Law Dictionary (10th ed. 2014) (emphasigled). Centrum’s
ownership of the property is not an encumbranceeobrd. Centrum’s
attempt to fit into this category of RCW 61.24.G8uld be rejected.

2. Centrum Did Not Have an Equitable Lien

Centrum’s “equitable lien” claim is difficult to dgher, perhaps
due in part to the argument never having beenddiséow.

One of the five categories of individuals or ep8tiauthorized to
reinstate a loan under RCW 61.24.090 is “any pehsming a subordinate
lien.” At one time, Centrum had a subordinate .lidBut when Centrum
foreclosed, it took title to the Property and egtirshed its own lien.
There was no longer a subordinate lien on the Prppelf Centrum,

through its “equitable lien” claim, is trying to tfiitself into the
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subordinate-lien category, the simple answer is @entrum had already
exchanged its lien for title.

If, on the other hand, Centrum is contending thedg title holder,
expected some residual amount after Union Banlkckased (once Union
Bank knocked down the row of obstacles to ordedyedlose that
Centrum alone interposed), the simple answer ig thare was a
$140,000.00 deficiency at the foreclosure sale.

And if Centrum is lamenting that the costs and fgesinto the net
proceeds, the simple answer is that Centrum hamadut itself to blame
for the protracted process that resulted frombistrictionist behavior.

In any event, the equities weigh against Centrum+ehvillegally
grabbed $600,000.00 of rents belonging to UnionkB&Bub. 115 at Ex. D
at 20:17-23:7. Bear in mind that Centrum then spleat money on
unrelated matters before claiming it had no furmisepay what it had
converted.ld.

Had Centrum wanted to keep the Property, all it ttado at the
outset was pay the full amount owed to Union Ban#étan the Note. Had
it done so, Centrum would have owned the Propesg from Union
Bank’s first-position lien. Union Bank asked Cemir to pay that loan.
Centrum steadfastly refused. Thus, Union Bankthadight to foreclose

on the Property. Instead of allowing Union BanKawfully exercise its
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remedies, Centrum filed the instant lawsuit to kldbe foreclosure.
Centrum has dragged Union Bank through years djation. The
attorneys’ fees Union Bank incurred increased thal amount owed to it
under the Note. None of this additional expenseauldvchave been
necessary if Centrum had paid the amount owed forlUBank when it
took title to the Property or if Centrum had allavMgnion Bank to collect
what it was owed from the Property through foregtes
Centrum’s equitable argument should be rejected.

3. Public Policy Strongly Favors Adhering to the
Statute as Written

The Legislature gave the right to reinstate a learonly five
categories of individuals or entities. Centrumsatikis Court to re-write
RCW 61.24.090 to allow any “party with an interest the subject
property” to reinstate the loan. The Court canaltér the statute as
Centrum requestsSee Port of Grays Harbor v. Bankr. Estate of Raderi
Timber, 73 Wn. App. 334, 340, 869 P.2d 417 (1994) (hadimat where
the Legislature has established a specific requrgmhe court cannot
alter that requirement through common law).

Even if the Court could amend the statute, it sthaudt do so.
Centrum argues that RCW 61.24.090 should be ametedatlow more

people to reinstate a loan in order to curb “imerolending practices.”
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The supposedly “improper lending practices” abouticly Centrum
complains consists of Union Bank’s “delay” in fol@ging. But Union
Banktried to foreclose in November 2012. CP 1106-37. Qemtfiled
this lawsuit to stop that foreclosure. Centruncéal Union Bank to incur
hundreds of thousands of dollars in legal fees rabfg itself in this
litigation and finally obtaining a court order allimg it to foreclose
without Centrum’s interference. Centrum could haveided all of this
additional expense by either allowing Union Bankftoeclose or by
paying Union Bank what it was owed under the No@entrum’s public
policy argument should be rejected.
V. CONCLUSION

Centrum did not have the right to reinstate UnianiBs loan to
Prium. Centrum does not fit into any of the categp authorized by
RCW 61.24.090 to reinstate the loan. And Centruratsuest to amend
that statute to allow any “party with an interesthe subject property” to
reinstate the loan should be rejected.

This Court should affirm the Superior Court’s sumyn@dgment

ruling that Centrum did not have the right to réts the Prium loan.
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Respectfully submitted this 22nd day of Decembet&?

DLA PIPER LLP (US)

s/ Stellman Keehnel

Stellman Keehnel, WSBA No. 9309
Andrew R. Escobar, WSBA No. 42793
Katherine Heaton, WSBA No. 44075

Attorneys for Respondent Union Bank, N.A.
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